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that it requires the Board’s immediate 
attention. Either party may make a 
motion for certification of an inter-
locutory appeal. In addition, the judge, 
on his or her own motion, may certify 
an interlocutory appeal to the Board. If 
the appeal is certified, the Board will 
decide the issue and the judge will act 
in accordance with the Board’s deci-
sion. 

§ 1201.92 Criteria for certifying inter-
locutory appeals. 

The judge will certify a ruling for re-
view only if the record shows that: 

(a) The ruling involves an important 
question of law or policy about which 
there is substantial ground for dif-
ference of opinion; and 

(b) An immediate ruling will materi-
ally advance the completion of the pro-
ceeding, or the denial of an immediate 
ruling will cause undue harm to a 
party or the public. 

§ 1201.93 Procedures. 
(a) Motion for certification. A party 

seeking the certification of an inter-
locutory appeal must file a motion for 
certification within 10 days of the date 
of the ruling to be appealed. The mo-
tion must be filed with the judge, and 
must state why certification is appro-
priate and what the Board should do 
and why. The opposing party may file 
objections within 10 days of the date of 
service of the motion, or within any 
other time period that the judge may 
designate. 

(b) Certification and review. The judge 
will grant or deny a motion for certifi-
cation within five days after receiving 
all pleadings or, if no response is filed, 
within 10 days after receiving the mo-
tion. If the judge grants the motion for 
certification, he or she will refer the 
record to the Board. If the judge denies 
the motion, the party that sought cer-
tification may raise the matter at 
issue in a petition for review filed after 
the initial decision is issued, in accord-
ance with §§ 1201.113 and 1201.114 of this 
part. 

(c) Stay of appeal. The judge has the 
authority to proceed with or to stay 
the processing of the appeal while an 
interlocutory appeal is pending with 
the Board. The passage of time during 
any stay granted under this section is 

not deemed, or accounted for, as a case 
suspension under § 1201.28 of this part. 
If the judge does not stay the appeal, 
the Board may do so while an inter-
locutory appeal is pending with it. 

[54 FR 53504, Dec. 29, 1989, as amended at 77 
FR 62367, Oct. 12, 2012] 

EX PARTE COMMUNICATIONS 

§ 1201.101 Explanation and definitions. 
(a) Explanation. An ex parte commu-

nication is an oral or written commu-
nication between a decision-making of-
ficial of the Board and an interested 
party to a proceeding, when that com-
munication is made without providing 
the other parties to the appeal with a 
chance to participate. Not all ex parte 
communications are prohibited. Those 
that involve the merits of the case, or 
those that violate rules requiring sub-
missions to be in writing, are prohib-
ited. Accordingly, interested parties 
may ask about such matters as the sta-
tus of a case, when it will be heard, and 
methods of submitting evidence to the 
Board. Parties may not ask about mat-
ters such as what defense they should 
use or whether their evidence is ade-
quate, and they may not make a sub-
mission orally if that submission is re-
quired to be made in writing. 

(b) Definitions for purposes of this sec-
tion—(1) Interested party includes: 

(i) Any party or representative of a 
party involved in a proceeding before 
the Board; and 

(ii) Any other person who might be 
affected by the outcome of a pro-
ceeding before the Board. 

(2) Decision-making official means any 
judge, officer, or other employee of the 
Board designated to hear and decide 
cases except when such judge, officer, 
or other employee of the Board is serv-
ing as a mediator or settlement judge 
who is not the adjudicating judge. 

[54 FR 53504, Dec. 29, 1989, as amended at 77 
FR 62367, Oct. 12, 2012] 

§ 1201.102 Prohibition on ex parte 
communications. 

Except as otherwise provided in 
§ 1201.41(c)(1) of this part, ex parte com-
munications that concern the merits of 
any matter before the Board for adju-
dication, or that otherwise violate 
rules requiring written submissions, 
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are prohibited from the time the per-
sons involved know that the Board 
may consider the matter until the time 
the Board has issued a final decision on 
the matter. 

§ 1201.103 Placing communications in 
the record; sanctions. 

(a) Any communication made in vio-
lation of § 1201.102 of this part will be 
made a part of the record. If the com-
munication was oral, a memorandum 
stating the substance of the discussion 
will be placed in the record. 

(b) If there has been a violation of 
§ 1201.102 of this part, the judge or the 
Clerk of the Board, as appropriate, will 
notify the parties in writing that the 
regulation has been violated, and will 
give the parties 10 days to file a re-
sponse. 

(c) The following sanctions are avail-
able: 

(1) Parties. The offending party may 
be required to show why, in the inter-
est of justice, the claim or motion 
should not be dismissed, denied, or oth-
erwise adversely affected. 

(2) Other persons. The Board may in-
voke appropriate sanctions against 
other offending parties. 

[54 FR 53504, Dec. 29, 1989, as amended at 70 
FR 30609, May 27, 2005] 

FINAL DECISIONS 

§ 1201.111 Initial decision by judge. 
(a) The judge will prepare an initial 

decision after the record closes and 
will serve that decision on all parties 
to the appeal, including named parties, 
permissive intervenors, and interve-
nors of right. The Board satisfies its 
legal obligation under 5 U.S.C. 
7701(b)(1) by making electronic copies 
of initial decisions available to the Of-
fice of Personnel Management. 

(b) Each initial decision will contain: 
(1) Findings of fact and conclusions 

of law upon all the material issues of 
fact and law presented on the record; 

(2) The reasons or bases for those 
findings and conclusions; 

(3) An order making final disposition 
of the case, including appropriate re-
lief; 

(4) A statement, if the appellant is 
the prevailing party, as to whether in-
terim relief is provided effective upon 

the date of the decision, pending the 
outcome of any petition for review 
filed by another party under subpart C 
of this part; 

(5) The date upon which the decision 
will become final (a date that, for pur-
poses of this section, is 35 days after 
issuance); and 

(6) A statement of any further proc-
ess available, including, as appropriate, 
a petition for review under § 1201.114 of 
this part, a petition for enforcement 
under § 1201.182, a motion for attorney 
fees under § 1201.203, a motion to ini-
tiate an addendum proceeding for con-
sequential damages or compensatory 
damages under § 1201.204, and a petition 
for judicial review. 

(c) Interim relief. (1) Under 5 U.S.C. 
7701(b)(2), if the appellant is the pre-
vailing party, the initial decision will 
provide appropriate interim relief to 
the appellant effective upon the date of 
the initial decision and remaining in 
effect until the date of the final order 
of the Board on any petition for review, 
unless the judge determines that the 
granting of interim relief is not appro-
priate. The agency may decline to re-
turn the appellant to his or her place of 
employment if it determines that the 
return or presence of the appellant will 
be unduly disruptive to the work envi-
ronment. However, pay and benefits 
must be provided. 

(2) An initial decision that orders in-
terim relief shall include a section 
which will provide the appellant spe-
cific notice that the relief ordered in 
the decision must be provided by the 
agency effective as of the date of the 
decision if a party files a petition for 
review. If the relief ordered in the ini-
tial decision requires the agency to ef-
fect an appointment, the notice re-
quired by this section will so state, will 
specify the title and grade of the ap-
pointment, and will specifically advise 
the appellant of his right to receive 
pay and benefits while any petition for 
review is pending, even if the agency 
determines that the appellant’s return 
to or presence in the workplace would 
be unduly disruptive. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 17045, Apr. 9, 1997; 63 FR 41179, Aug. 3, 
1998; 64 FR 27900, May 24, 1999; 77 FR 62367, 
Oct. 12, 2012] 
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